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SENATE BI LL 6723

St ate of WAshi ngt on 58th Legislature 2004 Regul ar Session

By Senators Thi baudeau, Kohl-Welles, Kline, Keiser, Rasnussen and
McAuliffe

Read first time 02/05/2004. Referred to Conmttee on Health & Long-
Term Car e.

AN ACT Relating to inproving health care professional and health
care facility patient safety practices; anmending RCW 4.24.250,
43.70. 510, 70.41.200, 43.70.110, and 43.70. 250; adding new sections to
chapter 43.70 RCW adding a new section to chapter 7.70 RCW creating
new sections; providing an effective date; and providing an expiration
dat e.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. (1) The legislature finds that:

(a) Thousands of patients are injured each year in the United
States as a result of nedical errors, and that a conprehensive approach
is needed to effectively reduce the incidence of nedical errors in our
health care system |nplenentation of proven patient safety strategies
can reduce nedical errors, and thereby potentially reduce the need for
di sciplinary actions against licensed health care professionals and
facilities, and the frequency and severity of nedical malpractice
cl aims; and

(b) Health care providers, health care facilities, and health
carriers can and should be supported in their efforts to inprove
patient safety and reduce nedical errors by authorizing the sharing of
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successful quality inprovenent efforts, encouraging health care
facilities and providers to work cooperatively in their patient safety
efforts, and increasing funding available to inplenment proven patient
safety strategies.

(2) Through the adoption of this act, the legislature intends to
positively influence the safety and quality of care provided in
Washi ngton state's health care system

PART |: ENCOURAG NG PATI ENT SAFETY THROUGH
SHARED QUALI TY | MPROVEMENT EFFORTS

Sec. 101. RCW4.24.250 and 1981 ¢ 181 s 1 are each anended to read
as follows:

(1) Any health care provider as defined in RCW7.70.020 (1) and (2)
as now existing or hereafter anmended who, in good faith, files charges
or presents evidence agai nst another nmenber of their profession based
on the clained i nconpetency or gross m sconduct of such person before
a regularly constituted review commttee or board of a professiona
society or hospital whose duty it is to evaluate the conpetency and
qualifications of nenbers of the profession, including limting the
extent of practice of such person in a hospital or simlar institution,
or before a reqgqularly constituted commttee or board of a hospita
whose duty it is to review and evaluate the quality of patient care
shall be imune from civil action for damages arising out of such
activities. The proceedings, reports, and witten records of such
commttees or boards, or of a nenber, enployee, staff person, or
i nvestigator of such a commttee or board, shall not be subject to
subpoena or discovery proceedings in any civil action, except actions
arising out of the recomendations of such commttees or boards
involving the restriction or revocation of the clinical or staff
privileges of a health care provider as defined above.

(2) A coordinated quality inprovenent program nmaintained in
accordance with RCW 43.70.510 or 70.41.200 may share information and
docunent s, including conplaints and incident reports, created
specifically for, and collected and maintained by a coordinated quality

i nprovenment comittee or comittees or boards under subsection (1) of
this section, with one or nore other coordinated quality inprovenent
prograns for the inprovenent of the quality of health care services
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rendered to patients and the identification and prevention of nedical
mal practi ce. Informati on and docunents disclosed by one coordinated
quality inprovenent programto another coordinated quality inprovenent
program and any information and docunents created or namintained as a
result of the sharing of information and docunents shall not be subject
to the discovery process and confidentiality shall be respected as
requi red by subsection (1) of this section and by RCW43.70.510(4) and
70.41. 200(3).

Sec. 102. RCW 43.70.510 and 1995 c 267 s 7 are each anended to
read as foll ows:

(1)(a) Health care institutions and nedical facilities, other than
hospitals, that are licensed by the departnent, professional societies
or organi zations, health care service contractors, health mintenance
organi zations, health carriers approved pursuant to chapter 48.43 RCW
and any other person or entity providing health care coverage under
chapter 48.42 RCWthat is subject to the jurisdiction and regul ation of
any state agency or any subdivision thereof nmay maintain a coordi nated
quality inprovenent program for the inprovenent of the quality of
health care services rendered to patients and the identification and
prevention of nedical malpractice as set forth in RCW70. 41. 200.

(b) Al such prograns shall conply with the requirenents of RCW
70.41.200(1)(a), (c¢), (d), (e), (f), (g), and (h) as nodified to
reflect the structural organization of the institution, facility,
pr of essi onal societies or or gani zati ons, health care service
contractors, health mai ntenance organizations, health carriers, or any
other person or entity providing health care coverage under chapter
48.42 RCW that is subject to the jurisdiction and regulation of any
state agency or any subdivision thereof, unless an alternative quality
i nprovenent program substantially equivalent to RCW 70.41.200(1)(a) is
devel oped. All such prograns, whether conplying with the requirenent
set forth in RCW 70.41.200(1)(a) or in the form of an alternative
program nmust be approved by the departnent before the discovery
limtations provided in subsections (3) and (4) of this section and the
exenpti on under RCW42.17.310(1) (hh) and subsection (5) of this section
shal | apply. In review ng plans submtted by licensed entities that
are associated with physicians' offices, the departnent shall ensure
that the exenption under RCW 42.17.310(1)(hh) and the discovery
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limtations of this section are applied only to information and
docunents related specifically to quality inprovenent activities
undertaken by the licensed entity.

(2) Health care provider groups of ((tenr)) five or nore providers
may maintain a coordinated quality inprovenent program for the
i nprovenent of the quality of health care services rendered to patients
and the identification and prevention of nedical nalpractice as set
forth in RCW 70.41. 200. Al'l such prograns shall conmply with the
requi rements of RCW 70.41.200(1)(a), (c), (d), (e), (f), (g), and (h)
as nodified to reflect the structural organi zation of the health care
provi der group. All such prograns nust be approved by the depart nent
before the discovery limtations provided in subsections (3) and (4) of
this section and the exenption wunder RCW 42.17.310(1)(hh) and
subsection (5) of this section shall apply.

(3) Any person who, in substantial good faith, provides infornmation
to further the purposes of the quality inprovenent and nedical
mal practice prevention program or who, in substantial good faith,
participates on the quality inprovenment conmttee shall not be subject
to an action for civil damages or other relief as a result of such
activity. Any person or entity participating in a coordinated quality
i nprovenent program that shares information or docunents with one or
nore other prograns in substantial good faith and in accordance wth
applicable confidentiality and disclosure requirenents of the
coordinated quality inprovenent committee is not subject to an action
for civil danmges or other relief arising out of the act of sharing
them

(4) Information and docunents, including conplaints and incident
reports, created specifically for, and coll ected, and maintained by a
quality inprovenent conmttee are not subject to discovery or

i ntroduction into evidence in any civil action, and no person who was
in attendance at a neeting of such commttee or who participated in the
creation, collection, or maintenance of information or docunents
specifically for the conmttee shall be permtted or required to
testify in any civil action as to the content of such proceedi ngs or
t he docunents and information prepared specifically for the commttee.
This subsection does not preclude: (a) In any civil action, the
di scovery of the identity of persons involved in the nedical care that
is the basis of the civil action whose invol venent was i ndependent of
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any quality inprovenent activity; (b) in any civil action, the
testimony of any person concerning the facts that form the basis for
the institution of such proceedings of which the person had persona
know edge acquired i ndependently of such proceedings; (c) in any civil
action by a health care provider regarding the restriction or
revocation of that individual's clinical or staff privileges,
introduction into evidence information collected and nmaintained by
quality inprovement commttees regardi ng such health care provider; (d)
in any civil action challenging the termnation of a contract by a
state agency wth any entity mnmaintaining a coordinated quality
i nprovenent program under this section if the termnation was on the
basis of quality of care concerns, introduction into evidence of
information created, col | ect ed, or maintained by the quality
i nprovenent commttees of the subject entity, which nay be under terns
of a protective order as specified by the court; (e) in any civil
action, disclosure of the fact that staff privileges were term nated or
restricted, including the specific restrictions inposed, if any and the
reasons for the restrictions; or (f) in any civil action, discovery and
introduction into evidence of the patient's nedical records required by
rule of the departnent of health to be nade regarding the care and
treatnent received.

(5 Information and docunents created specifically for, and
collected and maintained by a quality inprovenent conmttee are exenpt
fromdi scl osure under chapter 42.17 RCW

(6) A coordinated quality inprovenent programnmay share infornation
and docunents, including conplaints and incident reports, created
specifically for, and collected and maintained by a quality inprovenent
conmittee or a peer review conmttee under RCW 4.24.250 with one or
nore other coordinated quality inprovenent prograns nmaintained in
accordance with this section or with ROW70.41.200, for the inprovenent
of the quality of health care services rendered to patients and the
identification and prevention of nedical malpractice. Infornmation and
docunents disclosed by one coordinated quality inprovenent programto
anot her coordinated quality inprovenent programand any information and
docunents created or nmaintained as a result of the sharing of
informati on and docunents shall not be subject to the discovery process
and confidentiality shall be respected as required by subsection (4) of
this section and RCW 4. 24. 250.

p. 5 SB 6723



N

© 00 N O Ol bW

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37

(7) The departnment of health shall adopt rules as are necessary to
i npl emrent this section.

Sec. 103. RCW 70.41.200 and 2000 ¢ 6 s 3 are each anended to read
as follows:

(1) Every hospital shall maintain a coordinated quality inprovenent
program for the inprovenent of the quality of health care services
rendered to patients and the identification and prevention of nedical
mal practice. The program shall include at |east the follow ng:

(a) The establishnment of a quality inprovenent conmttee with the
responsibility to review the services rendered in the hospital, both
retrospectively and prospectively, in order to inprove the quality of

medi cal care of patients and to prevent nedical nmalpractice. The
commttee shall oversee and coordinate the quality inprovenent and
nmedi cal mal practice prevention program and shall ensure that

i nformati on gathered pursuant to the programis used to review and to
revi se hospital policies and procedures;

(b) A nedical staff privileges sanction procedure through which
credentials, physical and nental capacity, and conpetence in delivering
health care services are periodically reviewed as part of an evaluation
of staff privileges;

(c) The periodic review of the credentials, physical and nenta
capacity, and conpetence in delivering health care services of all
persons who are enployed or associated with the hospital;

(d) A procedure for the pronpt resolution of grievances by patients
or their representatives related to accidents, injuries, treatnent, and
other events that may result in clains of medical malpractice;

(e) The naintenance and continuous collection of information
concerning the hospital's experience with negative health care outcones
and incidents injurious to patients, patient grievances, professional
l[iability prem uns, settlenents, awards, costs incurred by the hospital
for patient injury prevention, and safety inprovenent activities;

(f) The mintenance of relevant and appropriate information
gathered pursuant to (a) through (e) of this subsection concerning
i ndi vi dual physicians within the physician's personnel or credential
file mai ntained by the hospital;

(g) Education prograns dealing with quality inprovenent, patient
safety, nedication errors, injury prevention, staff responsibility to
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report professional msconduct, the |egal aspects of patient care,
i nproved comruni cation with patients, and causes of nual practice clains
for staff personnel engaged in patient care activities; and

(h) Policies to ensure conpliance with the reporting requirenents
of this section.

(2) Any person who, in substantial good faith, provides information
to further the purposes of the quality inprovenent and nedical
mal practice prevention program or who, in substantial good faith,
participates on the quality inprovenment conmttee shall not be subject
to an action for civil damages or other relief as a result of such
activity. Any person or entity participating in a coordinated quality
i nprovenent program that shares information or docunents with one or
nore other prograns in substantial good faith and in accordance with
applicable confidentiality and disclosure requirenents of the
coordinated quality inprovenent committee is not subject to an action
for civil damages or other relief arising out of the act of sharing
them

(3) Information and docunents, including conplaints and incident
reports, created specifically for, and collected, and maintained by a
quality inprovenent conmttee are not subject to discovery or
i ntroduction into evidence in any civil action, and no person who was
in attendance at a neeting of such commttee or who participated in the
creation, collection, or nmaintenance of information or docunents
specifically for the conmttee shall be permtted or required to
testify in any civil action as to the content of such proceedi ngs or
t he docunents and information prepared specifically for the commttee.
This subsection does not preclude: (a) In any civil action, the
di scovery of the identity of persons involved in the nedical care that
is the basis of the civil action whose invol venent was i ndependent of
any quality inprovenent activity; (b) in any civil action, the
testinony of any person concerning the facts which formthe basis for
the institution of such proceedings of which the person had persona
know edge acquired i ndependently of such proceedings; (c) in any civil
action by a health care provider regarding the restriction or
revocation of that individual's clinical or staff privileges,
introduction into evidence information collected and nmaintained by
quality inprovenent commttees regarding such health care provider; (d)
in any civil action, disclosure of the fact that staff privileges were
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termnated or restricted, including the specific restrictions inposed,
if any and the reasons for the restrictions; or (e) in any civil
action, discovery and introduction into evidence of the patient's
medi cal records required by regulation of the departnent of health to
be made regarding the care and treatnent received.

(4) Each quality inprovenent committee shall, on at least a
sem annual basis, report to the governing board of the hospital in
which the commttee is |ocated. The report shall review the quality
i nprovenent activities conducted by the commttee, and any actions
taken as a result of those activities.

(5) The departnent of health shall adopt such rules as are deened
appropriate to effectuate the purposes of this section.

(6) The nedical quality assurance comm ssion or the board of
ost eopat hi ¢ nedi ci ne and surgery, as appropriate, may review and audit
the records of commttee decisions in which a physician's privileges

are termnated or restricted. Each hospital shall produce and mnake
accessible to the conmmssion or board the appropriate records and
otherwise facilitate the review and audit. Information so gained shal

not be subject to the discovery process and confidentiality shall be
respected as required by subsection (3) of this section. Failure of a
hospital to conply with this subsection is punishable by a civil
penalty not to exceed two hundred fifty dollars.

(7) The departnment, the joint comm ssion on accreditation of health
care organi zations, and any other accrediting organization may revi ew
and audit the records of a quality inprovenment commttee or peer review
commttee in connection wth their inspection and review of hospitals.
I nformati on so obtained shall not be subject to the discovery process,
and confidentiality shall be respected as required by subsection (3) of
this section. Each hospital shall produce and nake accessible to the
departnent the appropriate records and otherwise facilitate the review
and audit.

(8) A coordinated quality inprovenent program nmay share infornation
and docunents, including conplaints and incident reports, created
specifically for, and collected and maintained by a quality inprovenent
conmmttee or a peer review conmttee under RCW 4.24.250 with one or
nore other coordinated quality inprovenent prograns maintained in
accordance with this section or with ROWA43.70.510, for the inprovenent

of the quality of health care services rendered to patients and the
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identification and prevention of nedical nmalpractice. Infornmation and
docunents disclosed by one coordinated quality inprovenent programto
anot her coordinated quality inprovenent program and any information and
docunents created or nmaintained as a result of the sharing of
informati on and docunents shall not be subject to the discovery process
and confidentiality shall be respected as required by subsection (3) of
this section and RCW 4. 24. 250.

(9) Violation of this section shall not be considered negligence
per se.

PART 11: FUNDI NG PATI ENT SAFETY EFFORTS

Sec. 201. RCW43.70.110 and 1993 sp.s. ¢ 24 s 918 are each anended
to read as foll ows:

(1) The secretary shall charge fees to the |licensee for obtaining
a |icense. After June 30, 1995, nunicipal corporations providing
energency nedical care and transportation services pursuant to chapter
18. 73 RCW shall be exenpt from such fees, provided that such other
energency services shall only be charged for their pro rata share of
the cost of licensure and inspection, if appropriate. The secretary
may waive the fees when, in the discretion of the secretary, the fees
woul d not be in the best interest of public health and safety, or when
the fees would be to the financial disadvantage of the state.

(2) Except as provided in section 203 of this act, fees charged
shal | be based on, but shall not exceed, the cost to the departnent for
the licensure of the activity or class of activities and may include
costs of necessary inspection.

(3) Departnent of health advisory committees may review fees
established by the secretary for |icenses and comment upon the
appropri ateness of the | evel of such fees.

Sec. 202. RCW 43.70.250 and 1996 c 191 s 1 are each anended to
read as foll ows:

It shall be the policy of the state of Washington that the cost of
each professional, occupational, or business |icensing programbe fully
borne by the nenbers of that profession, occupation, or business. The
secretary shall from tinme to tinme establish the anount of al
application fees, license fees, registration fees, exam nation fees,
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permt fees, renewal fees, and any other fee associated with |icensing
or reqgulation of professions, occupations, or businesses adm nistered
by the departnent. In fixing said fees, the secretary shall set the
fees for each program at a sufficient level to defray the costs of
adm nistering that program and the patient safety fee established in
section 203 of this act. All such fees shall be fixed by rule adopted
by the secretary in accordance wth the provisions of the
adm ni strative procedure act, chapter 34.05 RCW

NEW SECTION. Sec. 203. A new section is added to chapter 43.70
RCWto read as foll ows:

(1) The secretary shall increase the licensing fee established
under RCW 43.70.110 by two dollars per year for the health care
pr of essi onal s designated in subsection (2) of this section and by two
dollars per licensed bed per year for the health care facilities
designated in subsection (2) of this section. Proceeds of the patient
safety fee nust be deposited into the patient safety account in section
207 of this act and dedicated to patient safety and nedical error
reduction efforts that have been proven to inprove, or have a
substantial Iikelihood of inproving the quality of care provided by
health care professionals and facilities.

(2) The health care professionals and facilities subject to the
patient safety fee are:

(a) The followi ng health care professionals |icensed under Title 18
RCW

(1) Advanced registered nurse practitioners, registered nurses, and
licensed practical nurses |licensed under chapter 18.79 RCW

(1i) Chiropractors licensed under chapter 18.25 RCW

(ti1) Dentists licensed under chapter 18.32 RCW

(tv) Mdw ves |icensed under chapter 18.50 RCW

(v) Naturopaths |icensed under chapter 18.36A RCW

(vi) Nursing home adm nistrators |icensed under chapter 18.52 RCW

(vii) Optonetrists licensed under chapter 18.53 RCW

(viii) Osteopathic physicians |licensed under chapter 18.57 RCW

(1 x) Osteopathic physicians' assistants licensed under chapter
18. 57A RCW

(x) Pharmaci sts and pharmaci es |icensed under chapter 18.64 RCW

(xi) Physicians |icensed under chapter 18.71 RCW

SB 6723 p. 10
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(xi1) Physician assistants |icensed under chapter 18. 71A RCW

(xi1i) Podiatrists |licensed under chapter 18.22 RCW and

(xiv) Psychol ogists |icensed under chapter 18.83 RCW and

(b) Hospitals licensed under chapter 70.41 RCW and psychiatric
hospital s |licensed under chapter 71.12 RCW

NEW SECTI ON.  Sec. 204. A new section is added to chapter 7.70 RCW
to read as foll ows:

(1) One percent of the present value of the settlenment or verdict
in any action for damages based upon injuries resulting from health
care under this chapter and one percent of the present value of any
claim paid based upon injuries resulting from health care in the
absence of filing an action under this chapter shall be deducted from
the settlenment or verdict as a patient safety set aside. Proceeds of
the patient safety set aside will be distributed by the departnment of
health in the formof grants, |oans, or other appropriate arrangenents
to support strategies that have been proven to reduce nedical errors
and enhance patient safety, or have a substantial |I|ikelihood of
reduci ng nedical errors and enhancing patient safety, as provided in
section 203 of this act.

(2) A patient safety set aside shall be transmtted to the
secretary of the departnent of health by the person or entity paying
the claim settlenent, or verdict for deposit into the patient safety
account established in section 207 of this act.

(3) The suprenme court shall by rule adopt procedures to inplenent
this section.

NEW SECTION. Sec. 205. A new section is added to chapter 43.70
RCWto read as foll ows:

(1)(a) Patient safety fee and set aside proceeds shall be
adm ni stered by the departnent, after seeking input from health care
providers engaged in direct patient care activities, health care
facilities, and other interested parties. I n devel oping criteria for
the award of grants, |oans, or other appropriate arrangenents under
this section, the departnent shall rely primarily upon evi dence-based
practices to inprove patient safety that have been identified and
recommended by governnental and private organi zations, including, but
not limted to:
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(1) The federal agency for health care quality and research;

(ii) The institute of nedicine of the national acadeny of sciences;

(tit) The joint commssion on accreditation of health care
or gani zati ons; and

(iv) The national quality forum

(b) The departnent shall award grants, |oans, or other appropriate
arrangenents for at |least two strategies that are designed to neet the
goals and recomendations of the federal institute of nedicine's
report, "Keeping Patients Safe: Transform ng the Wrk Environnent of
Nur ses. "

(2) Projects that have been proven to reduce nedical errors and
enhance patient safety shall receive priority for funding over those
that are not proven, but have a substantial |ikelihood of reducing
medi cal errors and enhancing patient safety. All project proposals
must include specific performance and outcone neasures by which to
eval uate the effectiveness of the project. Project proposals that do
not propose to use a proven patient safety strategy nust include, in
addition to performance and outcone neasures, a detailed description of
the anticipated outconmes of the project based upon any avail able
related research and the steps for achieving those outcones.

(3) The departnment nmay use a portion of the patient safety fee
proceeds for the costs of adm nistering the program

NEW SECTION. Sec. 206. A new section is added to chapter 43.70
RCWto read as foll ows:

The secretary nmay solicit and accept grants or other funds from
public and private sources to support patient safety and nedical error
reduction efforts under this act. Any grants or funds received nay be
used to enhance these activities as long as program standards
established by the secretary are foll owed.

NEW SECTION. Sec. 207. A new section is added to chapter 43.70
RCWto read as foll ows:

The patient safety account is created in the custody of the state
treasurer. All receipts from the fees and set asides created in
sections 203 and 204 of this act nust be deposited into the account.
Expenditures fromthe account may be used only for the purposes of this
act . Only the secretary or the secretary's designee may authorize
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expenditures from the account. The account is subject to allotnent
procedures under chapter 43.88 RCW but an appropriation is not
required for expenditures.

NEW SECTION. Sec. 208. A new section is added to chapter 43.70
RCWto read as foll ows:

By Decenber 1, 2007, the departnent shall report the follow ng
information to the governor and the health policy and fiscal commttees
of the |egislature:

(1) The anpunt of patient safety fees and set asides deposited to
date in the patient safety account;

(2) The criteria for distribution of grants, [|oans, or other
appropriate arrangenents under this act; and

(3) A description of the nedical error reduction and patient safety
grants and |l oans distributed to date, including the stated performnce
measures, activities, tinelines, and detailed information regarding
out cones for each project.

PART I11: M SCELLANEQUS PROVI SI ONS

NEW SECTION. Sec. 301. Part headings used in this act are not any
part of the | aw.

NEW SECTION. Sec. 302. Sections 201 through 208 of this act
expi re Decenber 31, 2010.

NEW SECTI ON.  Sec. 303. Section 203 of this act takes effect July
1, 2004.

~-- END ---
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